CONSIGNMENTS
VS.
SECURED
TRANSACTIONS

A creditor delivering
goods on a consignment basis
must be careful to follow the
dictates of KRS 355.2-326.
Goods that are delivered pri-
marily for resale, but can be
returned by the buyer, even
though they conform to the
contract are considered "sale
or return goods," and are sub-
ject to the claims of the buyer's
creditors while they are in the
buyer's possession. A consign-
ing creditor can protect itself,
however, by complying with
the filing provisions of Article
9 (Secured Transactions) of the
Uniform Commercial Code
even though the consignment
is not a security interest.

If a consigning creditor
has complied with the Article
9 filing provisions, then it will
be given priority over a secured
party who is or becomes a
creditor of the buyer and who
would otherwise have a per-
fected security interest in the
goods as part of the inventory
- of the buyer -- if the consignor
first gives notice in writing to
the holder of the security in-
terest before delivering the
goods to the buyer. Any se-
cured party who has filed a
financing statement covering
the same type of goods before
the date of filing made by the
consignor, and who receives
notification within the five
years before the buyer receives
possession of the goods -- so
long as the notification states
that the consignor expects to
deliver goods on consignment
to the buyer and describes the
type of goods -- will have its
interest in the consigned in-
ventory subordinated by law
to the rights of the consignor.

If a consigning creditor
fails to comply with the filing
provisions on secured transac-
tions, KRS 355.2-326 leaves
the consignor with two other

chances. First, if its buyer’

complies with applicable laws
providing for a consignor's in-
terest to be evidenced by a sign
displayed on the premises,
then the consignor's goods will
not be subject to the buyer's
other creditors. Kentucky,
however, has no such sign law.

The second chance
hinges on whether the con-
signor can establish that the
person conducting the busi-
ness is generally known by his
creditors to be substantially
engaged in selling the goods of
others. This issue is generally
examined on a case by case
basis. The exact evidence
needed to establish that it was
"generally known" by the
debtor's creditors that the
debtor was engaged in the sell-
ing of others goods is deter-
mined by the number of credi-
tors and not by the proportion-
ate share of claims against the
debtor. The fact that some of
the creditors possess knowl-
edge of this practice is not
enough to meet the burden of
proof. Likewise, it is not nec-
essary to prove that all the
creditors possess knowledge.
Even when the buyer is en-
gaged in a line of business that
is universally known to handle
goods on a consignment basis,
this is not enough to show that
it was "generally known" by
creditors that the particular
debtor was engaged in such a
course of business.

KRS 355.2-326 also pro-

_ vides that when goods are de-

livered to a person for sale and
such person maintains a place
of business at which he deals
in goods of the kind involved,
but under a name other than
the name of the creditor mak-
ing the delivery, then the goods
will be deemed to have been

delivered on a "sale or return”
basis which subjects the goods
to the buyer's creditors while
they are on the buyer's pre-
mises. The goods will be sub-
ject to the buyer's creditors
even though there is an agree-
ment that purports to reserve
title to the person making de-
livery until the payment or re-
sale unless the creditor com-
plies with one of the excep-

" tions provided above.

The lesson for anyone
contemplating consignment is
clear. Even though you may
not consider the shipment of
inventory on consignment as
an extension of credit, the saf-
est way to do it is to comply
with the filing requirements
of Article9. Q
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