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INQUIRING MINDS WANT TO KNOW:

When Can Interest and Attor-
ney Fees Be Recovered
From a Bankrupt?

lients frequently inquire

about the recovery of inter-
est and attorney fees in bankruptcy,
and we hope that this article will ad-
dress these concerns as comprehen-
sively as space permits and as clearly
as words can relate.

If your debtor files bankruptcy
and you have collateral securing his
obligation to you, you may or may
not-be able to recover post-petition
interest on your claim. It depends
upon the value of your collateral and
the terms of the contract on which the
debt is based. If you are undercol-
lateralized, you are actually the
holder of two claims: a secured claim
for the full value of your collateral,
and a general, unsecured claim for the
remaining amount of the indebted-
ness.

In such a situation, you may not
recover interest. You are entitled to
recover at least the value of your col-
lateral and may receive a distribution
on the remaining unsecured claim. In
computing your balance, you should
only include interest up to the petition
date in your Proof of Claim. That is,
interest stops running as of the peti-
tion date on an unsecured or under-

secured claim. If the value of your
collateral is greater than the value of
your claim, however, then you are
entitled to additional interest accru-
ing post-petition. This only makes

. sense since upon liquidation of your
" collateral, its excess value will cover
_ the interest.

The same rule applies as to attor-

" ney fees. Of course, you must first be

entitled to the recovery of attorney

" fees but for the bankruptcy — that is,
- you must have a contract or a statute

providing for the payment of attorney

. fees by the debtor on the ob}igalion,
. and the fees you request must actual-
. ly be paid by you, or be the amount

. you have at least agreed to pay your
' counsel. If the value of yourcollateral
upon liquidation is then sufficient to
cover the fees you have had to pay
your lawyer, then you are entitled to
(recovery of those fees in the
i bankruptcy. '

If you have no collateral at all,
then interest clearly stops at the peti-
tion date and your proof of claim
should be filed accordingly. On the
line marked *“Total Amount
Claimed"” on the proof of claim form
furnished by the bankruptcy court in

;such a case, you might fill in

- “$3,600.00 in principal and $511.00

in accrued interest as of
" [the petition
date]. That way the trustee in
bankruptcy will have no problem un-
derstanding your proof of claim nor
incomputing any pro rata dividend to
which you may be entitled in the
event of a distribution.

Finally, let us consider a some-
what unusual situation involving the
collection of interest in bankruptcy.
Suppose that the debtor is solvent at
the time of filing its Chapter 11 peti-
tion-that is, the value of the debtor’s
assets actually exceeds its indebted-
ness. Should not a general, unsecured
creditor be entitled to interest on its
balance during the course of the reor-
ganization effort?

Sadly, such is not the case. By
definition, a general, unsecured
claim, in order to be allowed by the
bankruptcy court, cannot include in-
terest from the petition date. The sol-
vent Chapter 11 debtor must,
however, pay interest on such an al-
lowed claim from the date of the con-
firmation of its Plan until the final
payment under the Plan.

You may never see such a situa-
tion because solvent Chapter 11 deb-
tors are rare. But if you ever do see
such acase, you are unlikely to forget
it, because the inability to claim inter-
est in a solvent estate pre-confirma-
tion is not likely to strike you as fair
and equitable.
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of Greene & Cooper nor any partn
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